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M E M O R A N D UM

TO: City of Talent Planning Commission (publictestimony@cityoftalent.org)

FROM:  Chris Hearn | chearn@davishearn.com

  DAVIS HEARN ANDERSON & TURNER PC | www.davishearn.com
  515 E. Main St. | Ashland, Oregon 97520 | 541.482.3111
  Attorneys for Vern Davis, Mary Tsui, Laurie Cuddy, Forest Davis
 

DATE: June 29, 2020

RE: Subdivision Application | SUB 2020-001 | 201 Belmont Road
A.  Conditions of Approval Generally (“Feasibility Standard”);
B.  Deferral of Commission’s Discretionary Review to City Staff;
C.  Statutory Development Agreements (ORS 94.504 - ORS 94.528);
D.  The Railroad District Master Plan 

Dear Planning Commission:

The Commission’s role is to apply City’s substantive review standards and
criteria reflected in (1) City’s Talent Subdivision Ordinance (TSO); (2) Talent Zoning
Ordinance (TZO); and (3) City’s adopted Comprehensive Plan to the Application
submitted.  In proceeding to review a subdivision application under City’s Type III quasi-
judicial process, the Commission’s important role is to exercise its discretion and make
those  determinations demanding the exercise of policy or legal judgment concerning the
Application’s compliance with all the relevant standards.   The Commission’s decisions
requiring the exercise of legal or policy judgment are not appropriately deferred to a later
date for determination by City staff in the context of conditions of approval or a non-
statutory “development agreement”. 

A.  Conditions of Approval and the "Feasibility Standard".

Conditions of approval are not findings and they cannot substitute for, or be
used to avoid, an applicant demonstrating compliance with the substantive approval
criteria and review standards found in City’s TSO, TZO, and City’s duly-adopted
Comprehensive Plan. 

The Commission cannot appropriately defer any decisions to City staff as a
condition of approval unless, at a minimum, the Commission finds the Application
demonstrates that compliance with all City’s discretionary approval standards is
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"feasible."   In order for a condition of approval to be adopted by the Commission, the1

Commission must determine that "substantial evidence supports findings that solutions
to certain problems . . . are possible, likely and reasonably certain to succeed."    Only2

then may Conditions of approval be imposed for the limited purpose of determining the
specific technical details of how compliance will be achieved, and to select the precise
solution.  Conditions cannot be applied as a substitute for the Commission’s exercise of
legal and policy-making determinations concerning whether all substantive review criteria
are satisfied.

If compliance with any approval standards is "uncertain," then the development
application must be denied, postponed, or made more certain by a condition of approval
requiring a further public hearing.   3

It is improper to use conditions as a substitute for compliance with City’s
approval standards if an application cannot meet those standards.  Similarly, a condition
cannot inappropriately delegate or defer Applicant’s demonstrating compliance with any
discretionary review standard to an administrative or ministerial decision-maker (City
staff). 4

B.  The “Development Agreement” suggested in the Staff Report
inappropriately defers to City staff discretionary review to establish
compliance with substantive City review standards and criteria – which is
under the exclusive purview of the Planning Commission.

The Staff Report, Draft Findings, and Proposed Order suggest the Commission
delegate to City staff, and defer to a later date, compliance with several substantive City
review standards and criteria firmly within the exclusive purview of the Commission’s
decision-making authority (e.g., Rec: 522-593; and specifically 531-533, 541-546,
552-560) 

These include, the following examples:

 Meyer v. City of Portland, LUBA Nos. 82-077, 82-078, 7 Or LUBA 184 (1983),1

aff'd, 67 Or App 274 (1984)

 Meyer v. Portland, 67 Or App 274, 280 n 5, 678 P2d 741 (1984), (affirming 2

LUBA’s decision in 7 Or LUBA 184.) (underlining added). 

 Gould v. Deschutes County, 216 Or App 150, 161–163, 171 P3d 1017 (2007);3

Neighbors For Livability v. City of Beaverton, 178 Or App 185, 35 P3d 1122 (2001).

  See: e.g., Hodge Or. Props. v. Lincoln County, 194 Or App 50, 93 P3d 934

(2004) (conditions of approval were actually approval criteria that had to be satisfied
before approval of the development application); Township 13 Homeowners
Association, Inc. v. City of Waldport, LUBA Nos. 2006-171, 2006-172, 53 Or LUBA 250
(2007).
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1. TSO 8-2.250(B)(1): “Streets within or adjacent to the development shall be
improved in accordance with the Transportation System Plan Standards.” 
Rec: 543.   City’s Transportation System Plan (“TSP”) requires a minimum right-
of-way width of 70 feet for Belmont Road, a designated residential collector
street (and up to 80 feet  to accommodate parking).  While the TSP does provide
the Commission with some “flexibility” to consider permitting the subdivision to
be served by a residential collector street with less than the minimum required
70 feet of right-of-way width, that is a discretionary decision requiring the
Commission’s exercise of policy judgment.  It cannot be deferred to a
“development agreement” negotiated between Applicant and City’s staff in a
back room at City Hall.  That proposed process deprives the public of its right to
participate in the quasi-judicial public process.

The Staff Report states, “TMC 17.10.050 also provides that street location,
width and grade shall be approved by the Public Works Director or designee
...” Rec: 543-544.  But TMC 17.10.050(G) says: 

“TMC 17.10.050 (G): Minimum Rights-of-Way and Street Sections.
Street rights-of-way and improvements shall be within the range of
appropriate widths adopted in the Transportation System Plan.  A variance
shall be required to vary the standards in the transportation system plan. 
Where a range of width is indicated, the width shall be determined by the
decision-making authority based upon the following factors: (1) Street
classification in the transportation system plan; (2) Anticipated traffic
generation; ... (13) Access needs for emergency vehicles; ...”  (underlining
added.)

Further, TMC 17.10.050 states:

 “TMC 17.10.050 (C): Variances.  A variance to the transportation design
standards in this section may be granted pursuant to Chapter 18.160 TMC.”  

In turn, Chapter 18.160 TMC states: 

“TMC 18.160.010. Authorization to grant or deny variances. 
A.  The planning commission is delegated the authority to approve, approve
with conditions, or disapprove any proposed variance from the provisions of
this title.  Where practical difficulties, unnecessary hardships, and results
inconsistent with the general purposes of this title and the Talent
Comprehensive Plan would result from the strict and literal interpretation and
enforcement of the provisions of this title, variances may be granted as
provided in this chapter.”

Conclusion: The Planning Commission must decide whether the non-
conforming residential collector Belmont Road right-of-way width (60 feet) is
adequate under the circumstances, and in light of the access issues associated
with the Application (particularly the “access needs of emergency vehicles” and
anticipated traffic generation). TMC 17.10.050(G).  While final approval of street
design may be a function of the City Engineer, it is the function of the Planning
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Commission to determine whether to allow a variance or other deviation from
the designated Belmont Road residential collector minimum right-of-way width
of 70 feet (80 feet if additional parking is permitted), as established by the TSP
and TSO.  

The above is one example of how deferring substantive review criteria for later
decision by City staff constitutes an abrogation of the Commission’s duty to
render a decision addressing all City’s substantive standards and criteria refected
in City’s TSO, TZO, and Comprehensive Plan.

2. TZO 8-3L.920(A)  Traffic Impact Study.  
“8-3L.920. Applicability. 
A.  A transportation impact study (TIS) shall be required if any of the following
exist: ... (2) A development proposal is projected to generate 50 or more peak
hour trips on any arterial or collector segment or intersection.” Rec: 592. 

A two-page letter from Applicant’s traffic engineer submitted with the original
Application estimated a total of 49 net vehicle trips during the P.M. Peak Hour. 
The two-page traffic engineer’s letter submitted by Applicant is expressly based
on two flawed assumptions: 

First, that the Application proposes Belmont Road to serve only 48 new lots. 
This assumption is flawed because the Application clearly proposes that Belmont
Road will also serve the five lots owned by the farmers to the southeast (which
currently include three additional single family homes not considered in the two-
page letter from Applicant’s traffic engineer).  Therefore, the Application
expressly proposes Belmont Road as the single means of ingress and egress for a
total of 55 lots – which, as proposed, include a minimum of 53 homes.  

Second, the conclusion in the two-page letter submitted by Applicant’s traffic
engineer is based on the flawed assumption that Applicant’s 48 new lots will not
be developed with any Accessory Residential Units (ARUs), which would greatly
increase, and perhaps double, the number of net PM Peak Hour trips from 49 to
well over the threshold of 50, mandating submission of a Transportation Impact
Study.

Conclusion: Applicant’s development proposal, as submitted, will generate
more than 50 net PM Peak Hour vehicle trips on Belmont Road and Talent
Avenue, thereby mandating that a TIS “shall” be required to support the
Application. TZO 8-3L.920(A)(2).

C.  Statutory Development Agreements (ORS 94.504 - ORS 94.528).

While the Oregon Court of Appeals and LUBA have held that not all
“development agreements” between a city and a developer must be statutory
“Development Agreements” under ORS 94.504 through ORS 94.528, the purpose of
statutory Development Agreements is to provide a “safe harbor” for Oregon cities and
applicants entering into agreements requiring a number of diverse approvals.  

Page -4-

Record Page 1409



The statutory Development Agreement mechanism is designed, in part, to avoid a city
being tempted to defer substantive standards and criteria to a later date, without
providing the public with its due process opportunity for notice and quasi-judicial
hearings.  (The requirements for statutory Development Agreements are provided as an
Addendum at end of this memo.)

D.  The Railroad District Master Plan.  

The Staff Report and the Applicant’s opening comments to the Commission
suggest that City’s approval of the 2005 Railroad District Master Plan in 2007, somehow
obviates the need for Applicant to comply with City’s more detailed adopted provisions of
City’s TSO, City’s TZO, and the adopted Elements of City’s Comprehensive Plan (e.g. City’s
Comprehensive Plan, Element F, Policy 10: Public Facilities Strategy).  The Railroad
District Master Plan is not listed as an Element of City’s current adopted Comprehensive
Plan and, as such, is not entitled to any Comprehensive Plan deference or recognition as
substantive review criteria.  “The Master Plan should be adopted through legislative
amendments to the City of Talent Comprehensive Plan and Transportation System
Plan.” Railroad District Master Plan, Pg. 1 (underlining added.) 

Respectfully submitted,

Chris Hearn | chearn@davishearn.com 
DAVIS HEARN ANDERSON & TURNER, PC
515 E. Main St. | Ashland, Oregon 97520
Attorneys for Vern Davis, Mary Tsui, Laurie Cuddy, Forest Davis

Addendum: Statutory Development Agreements:

ORS 94.504  Development Agreements (contents, duration, effect on affordable
housing covenants)

(1) A city or county may enter into a development agreement as provided in ORS
94.504 (Development agreements) to 94.528 (Recording) with any person
having a legal or equitable interest in real property for the development of that
property.

(2) A development agreement shall specify:

(a) The duration of the agreement;

(b)  The permitted uses of the property;
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(c) The density or intensity of use;

(d) The maximum height and size of proposed structures;

(e) Provisions for reservation or dedication of land for public purposes;

(f) A schedule of fees and charges;

(g) A schedule and procedure for compliance review;

(h) Responsibility for providing infrastructure and services;

(I) The effect on the agreement when changes in regional policy or federal or
state law or rules render compliance with the agreement impossible, unlawful or
inconsistent with such laws, rules or policy;

(j) Remedies available to the parties upon a breach of the agreement;

(k) The extent to which the agreement is assignable; and

(L) The effect on the applicability or implementation of the agreement when a
city annexes all or part of the property subject to a development agreement.

(3) A development agreement shall set forth all future discretionary approvals
required for the development specified in the agreement and shall specify the
conditions, terms, restrictions and requirements for those discretionary
approvals.

(4) A development agreement shall also provide that construction shall be
commenced within a specified period of time and that the entire project or any
phase of the project be completed by a specified time.

(5) A development agreement shall contain a provision that makes all city or county
obligations to expend moneys under the development agreement contingent
upon future appropriations as part of the local budget process. The development
agreement shall further provide that nothing in the agreement requires a city or
county to appropriate any such moneys.

(6) A development agreement must state the assumptions underlying the agreement
that relate to the ability of the city or county to serve the development. The
development agreement must also specify the procedures to be followed when
there is a change in circumstances that affects compliance with the agreement.

(7) A development agreement is binding upon a city or county pursuant to its terms
and for the duration specified in the agreement.

(8) The maximum duration of a development agreement entered into with:

(a) A city is 15 years; and
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(b) A county is seven years.

(9) ORS 94.504 (Development agreements) to 94.528 (Recording) do not limit the
authority of a city or county to take action pursuant to ORS 456.270 (Definitions
for ORS 456.270 to 456.295) to 456.295 (Action affecting covenant). [1993
c.780 §1; 2005 c.315 §1; 2007 c.691 §7]

_______________

ORS  94.508  Approval by governing body (findings; adoption)

(1) A development agreement shall not be approved by the governing body of a city
or county unless the governing body finds that the agreement is consistent with
local regulations then in place for the city or county.

(2) The governing body of a city or county shall approve a development agreement
or amend a development agreement by adoption of an ordinance declaring
approval or setting forth the amendments to the agreement. Notwithstanding
ORS 197.015 (Definitions for ORS chapters 195, 196, 197 and ORS 197A.300 to
197A.325) (10)(b), the approval or amendment of a development agreement is a
land use decision under ORS chapter 197.

_______________

ORS  94.513  Procedures on consideration and approval

(1) A city or county may, by ordinance, establish procedures and requirements for
the consideration of development agreements upon application by, or on behalf
of, the owner of property on which development is sought or another person
having a legal or equitable interest in that property.

(2) Approval of a development agreement requires compliance with local
regulations and the approval of the city or county governing body after notice
and hearing. The notice of the hearing shall, in addition to any other
requirements, state the time and place of the public hearing and contain a brief
statement of the major terms of the proposed development agreement, including
a description of the area within the city or county that will be affected by the
proposed development agreement. [1993 c.780 §3]

________________

ORS  94.518  Application of local government law and policies to agreement

Unless otherwise provided by the development agreement, the comprehensive plan,
zoning ordinances and other rules and policies of the jurisdiction governing permitted
uses of land, density and design applicable to the development of the property subject to a
development agreement shall be the comprehensive plan and those ordinances, rules and
policies of the jurisdiction in effect at the time of approval of the development agreement.
[1993 c.780 §4]
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________________

ORS 94.522  Amendment or cancellation of agreement (enforceability)

(1) A development agreement may be amended or canceled by mutual consent of
the parties to the agreement or their successors in interest. The governing body
of a city or county shall amend or cancel a development agreement by adoption
of an ordinance declaring cancellation of the agreement or setting forth the
amendments to the agreement.

(2) Until a development agreement is canceled under this section, the terms of the
development agreement are enforceable by any party to the agreement. [1993
c.780 §5]

__________________

ORS 94.528  Recording

Not later than 10 days after the execution of a development agreement under ORS 94.504
(Development agreements) to 94.528 (Recording), the governing body of the city or
county shall cause the development agreement to be presented for recording in the office
of the county clerk of the county in which the property subject to the agreement is
situated. In addition to other provisions required by ORS 94.504 (Development
agreements) to 94.528 (Recording), the development agreement shall contain a legal
description of the property subject to the agreement. [1993 c.780 §6]
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